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Court of Appeals of the District of Columbia. 


No. 3551. 

William McMullan, Appellant, 

vs. 

George Thomas. 

a Supreme Court of the District of Columbia. 

At Law. 

No. 63870. 

George Thomas, Plaintiff, 
vs. 

William McMullan, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Complaint in the Municipal Court. 

Filed July 1, 1920. 

In the Supreme Court of the District of Columbia. 

At Law. 

i t 

No. 63870. : i 

George Thomas, Plaintiff, 
vs. 

William McMullan, Defendant. 

District of Columbia, To wit: 

Your Complainant George Thomas being first duly sworn accord¬ 
ing to law, states that he is entitled to the possession of the premises 
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No. 1125 14th Street N. W. Washington, D. C., the basement of 
which is now occupied by the defendant, located in the District of 
Columbia, and that the same is unlawfully detained from him and 
held without right by the defendant William McMullan to whom 
the complainant had heretofore rented the said premises as a tenant 
at sufferance and whose tenancy and estate has been determined by 
the service of a due notice to* quit. Complainant therefore prays 
that a Summons be issued, commanding the defendant to appear and 
show cause why judgment should not be given against him for the 
restitution of the possession of said premises, and costs of this suit. 

GEORGE THOMAS. 

Subscribed and sworn to before me this 2nd day of June A. D. 
1920. 

[seal. | BERENICE H. BROY, 

Notary Public, D. C. 


McLANAHAN & BURTON, 
Attys. for Plaintiff. 


2 Judgment in the Municipal Court. 

June 17, 1920. 

Judgment for plaintiff for possession of the within described 
premises after trial with costs. 

R. H. TERRELL, 

Judge t. 


Appeal noted in open Court. 

Plaintiff's Affidavit under Rule 19. 

Filed July 2, 1920. 

******* 

George Thomas, being first duly sworn, deposes and says, that: 
He is the plaintiff in the above entitled cause and makes this 
affidavit in his own behalf and of his own personal knowledge. 

Further that he is the owner of premises No. 1125 14th Street, 
Northwest, Washington, D. C., and entitled to possession of the 
entire building. That the defendant is unlawfully withholding the 
possession of the basement of said premises from him without right. 
That said defendant has no lease or agreement for the occupancy of 
said basement, but is a tenant by sufferance, that the said tenancy 
has been terminated by the service of due “notice to quit” served 
by your affiant on the 25th day of March, 1920, to vacate said base¬ 
ment on or before the expiration of thirty days from the service 
of said notice, copy of said notice is attached hereto and made a part 
hereof. That notwithstanding said notice defendant failed to vacate 
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said premises and still refuses to do so. Further that affiant 
3 has accepted no rent for said premises since the sendee of 
said notice. 

That at the trial of (his case in the Municipal Court defendant 
hy his attorney admitted that your affiant was the owner of said 
premises and further admitted hy his attorney that he had no agree¬ 
ment or lease to said premises and still further admitted service 
of the “notice to quit” as alleged. 

Wherefore affiant prays that he he given judgment for the re¬ 
stitution of said basement of said premises No. 1125 14th Street, 
Northwest, Washington, 1). C., and judgment for all costs and 
intervening damages and compensation for the use and occupancy 
of said basement. 

GEORGE THOMAS. 


Subscribed and sworn to before me this Second dav of Julv A. D. 
1920. 

[seal.] BERENICE H. BROY, 

Notary Public, D. C. 

McLANAlIAN & BURTON, 

Attorneys for George Thomas. 


1125 14th Street N. W., 
Washington, D. C., March 25, 1920. 


Mr. William McMullan, 

1125 14th Street N. W., 

Washington, D. C.: 

4 As I have purchased premises, No. 1125 14th Street, North¬ 

west, Washington, D. C., and am now the bona fide owner of 
said premises, the basement of which you now occupy, and as 1 am 
desirous to have possession of said premises including the basement, 
for my own actual and bona fide use and occupancy; 

1 hereby give you notice to remove from and quit same on or before 
the expiration of thirty (30) davs from the service of this notice. 
(Signed) ' * GEORGE THOMAS, 

Present Owner of Premises. 

1125 14th Street N. W., Washington, 1). C. 

Affidavit of Defense. 

Filed July 14, 1920. 

******* 

District of Columbia, ss : 

Before me, a Notary Public in and for the District aforesaid, 
personally appeared William McMullan, who, being by me first 
duly sworn, deposes and says: 
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I am the defendant, appellant, in the above entitled cause, and I 
deny the right of the plaintiff, appellee, to recover of me possession 
of the premises in his complaint and affidavit mentioned, and the 
grounds of my defense, which are true in fact, are as follows: On, 
to-wit, March 25, 1920, I received from the plaintiff, appellee, a 
notice whereof a copy is attached to his said affidavit, upon service 
of which notice, and not otherwise, the plaintiff, appellee, bases his 
said complaint, to which reference is hereby made as part 
5 hereof. I am advised, and therefore aver, that the said notice 
was and is insufficient in law to terminate my occupation of 
any portion of the said premises; that the said complaint is likewise 
insufficient in law, in that it is impossible to ascertain therefrom 
whether the plaintiff, appellee, demands of me possession of the en¬ 
tire premises therein mentioned, or any particular part thereof; that 
the summons issued upon the said complaint is in respect of posses¬ 
sion of the entire premises in the said complaint described, and no 
particular part thereof; and that the affidavit herein of the said 
plaintiff, appellee, does not sufficiently or at all comply with the 
requirements of Law Rule No. 19 of this Court in such case made 
and provided. 

WILLIAM McMULLAN. 

Subscribed and sworn to before me this 13th day of July, 1920. 

[seal.] EDITH H. HEISKELL, 

Notary Public, D. C. 

HENRY E. DAVIS, 

Attorney for Defendant. 


Motion for Judgment. 

Filed September 29, 1920. 

******* 

6 Now comes the plaintiff, appellee, by his attorneys, 

McLanahan and Burton, and moves the court for judgment 
against the defendant for possession of the property described in 
the complaint, to-wit, the basement of premises No. 1125 14th 
Street, Northwest, Washington, D. C., and costa under Rule 19 of 
this Honorable Court, and for reason thereof says that the affidavit 
of defense filed herein by the defendant does not deny the right 
of the plaintiff to the possession of the property in question and 
further does not specifically state in precise and distinct terms the 
grounds of defense, and further is insufficient, if true,* to defeat 
the plaintiff's recovery and further that it raises a question of law 
and not a question of fact. 

McLANAHAN & BURTON, 
Attorneys for the Plaintiff, Appellee. 
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Notice. , 

To Henry E. Davis, Esq., 

Wilkins Building: 

I Mease lake notice (hat the above motion will be ealled for hearing 
on (he 6th day of October, A. D. 1920, at 10 a. m., or as soon there¬ 
after as counsel can be heard. 

McLANAHAN & BURTON, 
Attorneys for the Plaintiff, Appellee. 

7 Amended and Additional Affidavit of Defendant, Appellant. 

Filed October 8, 1920. 

******* 

Conies now the above named William McMullan, and by leave 
of the Court in that behalf first had and obtained, makes this his 
amended or additional affidavit as follows: 

District of Columbia, ss: 

Before me, a Notary Public in and for the District aforesaid, 
personally appeared William McMullan, who, being by me first 
duly sworn, deposes and says: 

On, to-wit, January 28, 1920, before the Rent Commission of 
the District of Columbia, created and existing by and under the 
provisions of Title II of the Act of Congress of October 22, 1919, 
commonly called and known as the “Ball Act,*’ the above named 
George Thomas filed against me his petition or complaint, praying 
judgment of the said Commission for possession of the premises in 
the proceedings in this cause mentioned and described, or undertaken 
so to be, namely, the basement of premises known as No. 1125 
Fourteenth Street, Northwest, Washington, D. C., which complaint 
I duly answered, and thereafter, upon and after due hearing of the 
said complaint and answer, and on, to-wit, March 10, 1920, the 
said Commission found and determined that the demand of the said 
Thomas, plaintiff and appellee as aforesaid, for such possession was 
not made in good faith, and accordingly denied the prayer of the 
said petition and complaint. Thereafter, the said Thomas filed 
with the said Commission his motion for a re-hearing of the said 
matter, which motion was on, to-wit, March 19, 1920, denied; 

8 and thereafter, upon motion of the said Thomas, by his 
attorneys, and the consent of my attorney, it was by the 

said Commission ordered that the time to submit the statement of 
evidence of the said Thomas on appeal from such the action of the 
said Commission be extended to and including the first day of June, 
1920, and the time to file the transcript of record in the Court of 
Appeals of the District of Columbia be extended to and including 
the first day of July, 1920. Subsequently, and on, to-wit, May 11, 
1920, the said Thomas, plaintiff and appellee as aforesaid, filed 
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before the said Commission his oilier and further petition, again 
praying the judgment of the said Commission for possession of the 
said premises, notice of which was served upon me or my attorney, 
but before the same was answered the Court of Appeals of the District 
of Columbia, in the cause therein depending known as Hirsh v. 
Block, No. 3372 on the dockets of the said Court, on, to-wit, June 
2, 1920, rendered its decision holding the said Ball Act, so-called, 
to be unconstitutional and void, and the right of a plaintiff in a 
landlord and tenant proceeding in the Municipal Court of the 
District of Columbia to proceed therein to be unaffected and un¬ 
impaired by the said Act. 

Thereupon, not prosecuting but abandoning his said last-men¬ 
tioned petition or complaint before the said Rent Commission, the 
said Thomas instituted this cause by filing, on, to-wit, June 3, 1920, 
in the said Municipal Court of the District of Columbia, his com¬ 
plaint, in a landlord and tenant proceeding, so-called, seeking as 
landlord to recover of me as tenant possession of the premises afore¬ 
said, and I was advised by counsel, and believed, that by 

9 reason of such the decision of the said Court of Appeals, I 
could not as matter of law effectively appeal to or rely upon 

the provisions of the said Ball Act aforesaid, notwithstanding that, 
as the fact was and is, I was at, and from a time prior to, the 
passage of the said “Ball Act” tenant of the said premises by and 
under the tenancy by this proceeding sought and undertaken to 
to be determined and ended; and I was therefore obliged to proceed 
in I he said Municipal Court as though the said Act had not been 
enacted, and as though at the time the said Act were not in force, 
effect and operation, for which reason, and for that reason only, 
the cause was proceeded in accordingly. I am now advised and 
believe that were the said “Ball Act” a valid and legal enactment, 
in force now and at the time of the institution and trial by the said 
Municipal Court of this cause, T could and would have obtained 
judgment therein by reason of the conclusion and judgment of the 
said Rent Commission as aforesaid, or at the least, that the said 
Municipal Court would not have had right, authority or jurisdiction 
to entertain and proceed upon the said complaint before it of the 
said Thomas aforesaid. And I now allege and aver that under and 
by virtue of the provisions of the said “Ball Act” the said Municipal 
Court was without right, authority or jurisdiction as aforesaid, and 
I claim the same benefit hereof as though the said Court of Appeals 
had not decided as aforesaid, and as though the said “Ball Act” were 
now, and at all times herein stated, in full force, effect and operation, 
as governing the relations, as landlord and tenant, between the said 
Thomas and me in the premises. And I am informed and believe, 
and accordingly allege and aver, that proceedings are now in 

10 progress to procure a review and reversal by the Supreme 
Court of the United States of the decision of the said Court 

of Appeals aforesaid. 


WILLIAM McMULLAN. 
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Subscribed and sworn to before me this 7th day of October, 1920. 
[seal.] EDITH H. HEISKELL, 

Notary Public, D. C. 


(Fiat.) 

Leave is hereby granted to file this affidavit. 

F. L. SIDDONS, 

Justice. 

Amended and Additional Affidavit of Plaintiff, Appellee. 

Filed November 22, 1920. 

******* 

George Thomas being first duly sworn, deposes and says, that he 
is the plaintiff in the above entitled cause and makes this affidavit 
in his own behalf and of his own personal knowledge. 

That he purchased premises No. 1125 Fourteenth Street, North¬ 
west, Washington, D. C., on to-wit, November 25, 1919, by deed 
from Lee D. Latimer and Augusta McC. Latimer, said deed re¬ 
corded in the office of the Recorder of Deeds for the District 

11 of Columbia on November 29, 1919. 

That he is now the owner of said premises known as 1125 
Fourteenth Street, Northwest, Washington, D. C. That said de¬ 
fendant is unlawfully withholding the possession of the basement 
of said premises from him without right, that the said defendant 
has no lease or agreement for the tenancy of said basement. That 
on, to-wit, January 17, 1920, the said defendant paid to your affiant 
or his agent, the sum of Thirty-five Dollars ($35.00) as rent for 
the basement of said premises for the month of December, 1919; that 
he is therefore, a tenant by sufferance of the said plaintiff; that the 
said tenancy has been terminated by the service of a due notice 
to quit served by your affiant on the 25th day of March, 1920, to 
vacate said basement on or before the expiration of thirty days from 
the service of said notice, copy of said notice is attached hereto 
and made a part hereof. That notwithstanding said notice, defend¬ 
ant failed to vacate said premises and still refuses to do so. Further 
that affiant has accepted no rent for said premises since the service 
of said notice. 

That at the trial of this case in the Municipal Court defendant 
by his attorney admitted that your affiant was the owner of said 
premises and further admitted by his attorney that he had no agree¬ 
ment or lease to said premises and still further admitted service of 
the “notice to quit” as alleged. 

Wherefore affiant prays that he be given judgment for the res¬ 
titution of said basement of said premises No. 1125 14th Street, 
Northwest, Washington, D. C., and judgment for all costs and 
intervening damages and compensation for the use and 

12 occupancy of said basement. 

GEORGE THOMAS. 
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Subscribed and sworn to before me this *20th day of November, 


A. D. 1920. 
[seal.] 


BERENICE H. BROY, 

Notary Public, D. C. 


1125 14th Street N. VV., 
Washington. D. C., March 25, 1920. 


Mr. William McMullan, 

1125 14th Street N. W., 

Washington, D. C. 

As 1 have purchased premises, No. 1125 14th Street, Northwest, 
Washington, D. C., and am now the bona fide owner of said prem¬ 
ises, the basement of which you now occupy, and as I am desirous 
to have possession of said premises including the basement, tor 
my own actual and bona fide use and occupancy; 

I hereby give you notice to remove from and quit same on or 
before the expiration of thirty (30) days from the service of this 
notice. 

(Signed) GEORGE THOMAS, 

Present Owner of Premises. 

1125 11th Street N. W., Washington, D. C. 

13 Defendant's Further and Additional Affidavit. 

Filed December 3, 1920. 

* * * * * * * 

Further and additional affidavit of defendant, appellant, in re¬ 
sponse to amended and additional affidavit of plaintiff, appellee, 
under Rule No. 19, of date November 20, 1920, in the above en¬ 
titled cause. 

District of Columbia, ss: 

Before me, a Notary Public, in and for the District aforesaid, 
personally appeared William McMullan, defendant, appellant, as 
aforesaid, who, being by me first duly sworn, deposes and says: 

I deny the right of plaintiff, appellee, to the possession of the 
property" herein sought to be recovered by him and the grounds 
of my defense, which are true in fact, are as follows: 

1. As in and by the complaint and summons herein appeal's, 
it is therein set forth and alleged that the basement only of the said 
premises is occupied by me, whereas the demand made upon me 
by the said complaint and summons issued thereon is for the res¬ 
titution by me of possession of all of the said premises, which 
demand plaintiff, appellee, has no right in law or in fact to make 
of me, and with which I am unable to comply. 
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2. The supposed notice to quit, upon which plaintiff, appellee, 
relies herein, is insufficient in law, for that it is indefinite and un¬ 
certain, and it does not indicate any specific or definite day upon 

which I am thereby called upon to quit; the said notice is 
14 not in accordance with the provisions of the statute in such 
case made and provided, as by reference thereto appeal’s; and 
it is a notice to me to quit the entire premises, of part only of which 
as aforesaid I am, and am alleged to be, occupant as aforesaid. 

3. Whereas, as aforesaid, in and by the complaint and summons 
and notice to quit aforesaid, plaintiff, appellee, demands and seeks 
to recover of me possession of all of the said premises aforesaid, in 
and by his amended and additional affidavit aforesaid he claims 
the right to possession and judgment for restitution thereof of the 
basement only of the said premises. 

And I adopt as part hereof all and singular the allegations here¬ 
inbefore by me set forth in my original and amended and additional 
affidavits herein. 

WM. McMULLAN. 

Subscribed and sworn to before me this 2nd dav of December, 
1920. 

[seal.] EDITH H. HEISKELL, 

Notary Public, D. G . 


Supreme Court of the District of Columbia. 

Tuesdav, Februarv 1st, 1921. 

%J 7 r 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

* * * * * * * 

15 Come now the parties hereto by their respective attorneys 

of record, and thereupon plaintiff’s motion heretofore sub¬ 
mitted, for judgment having been considered is hereby granted. 
Wherefore, it is considered that the plaintiff do have and recover 
of defendant possession of the premises, No. 1125 14th Street, N. W., 
Washington, D. C., and for costs against defendant and Fidelity & 
Deposit Company of Maryland, to be taxed by the clerk and have 
execution thereof. 

From the foregoing, the defendant by his attorney in open court, 
notes an appeal to the Court of Appeals; whereupon, the maximum 
of an undertaking to operate as a supersedeas, is hereby fixed in the 
sum of Two Thousand Dollars. 
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Memorandum. 


February 1, 19*21.—Undertaking (supersedeas) on appeal filed. 

Assignments of Error. 


Filed March 14, 1921. 

******* 


The Court erred as follows: 

1. In holding plaintiff's affidavit under Rule 19 sufficient to 
entitle plaintiff to judgment thereon. 

2. In not holding the said affidavit insufficient as aforesaid. 
16 3. In holding defendant's affidavit under the said Rule 

insufficient to entitle him to judgment thereon. 

4. In not holding defendant's said affidavit sufficient as aforesaid. 
f>. In holding plaintiff's notice to quit sufficient to terminate 
defendant’s tenancy of the premises in the complaint mentioned. 
6. In not holding plaintiff’s said notice to quit insufficient as 


aforesaid. 

7. In holding plaintiff's complaint sufficient to entitle him to 
judgment thereon. 

8. In not holding the said complaint insufficient as aforesaid. 

9. In rendering the judgment herein in favor of plaintiff. 

10. In not rendering the said judgment in favor of defendant. 

HENRY E. DAVIS, 
Attorney for Defendant , Appellant . 


Designation of Record on Appeal. 

Filed March 14, 1921. 

* * * * * 4 ? * 

The defendant, appellant, in the above-entitled cause designates 
the following to constitute the transcript of record on his appeal 
herein. 

1. The complaint. 

17 2. Judgment of the Municipal Court. 

3. Plaintiff’s affidavit under Rule 19. 

4. Defendant’s affidavit under Rule 19. 

5. Plaintiff’s motion for judgment under Rule 19. 

6. Defendant’s amended affidavit. 

7. Plaintiff’s substituted affidavit. 

8. Defendant’s further and additional affidavit. 

9. Judgment for plaintiff. 

10. Defendant’s appeal and supersedeas undertaking. 

11. Assignments of error. 

12. This designation. 

HENRY E. DAVIS, 
Attorney for Defendant, Appellant . 

March 14,1921. 
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18 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 17, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 63870 at Law, wherein George 
Thomas is Plaintiff and William McMullan is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 17th day of March, 1921. 

[Seal of Supreme Court of the District Columbia.] 

MORGAN H. BEACH, 

, Clerk, 

ByW. E. WILLIAMS, 

Assistant Clerk. 

Endorsed on cover: Supreme Court, District of Columbia. No. 
3551. William McMullan, appellant, vs. George Thomas. Court 
of Appeals, District of Columbia. Filed Mar. 21, 1921. Henry W. 
Hodges, clerk. 
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